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the practice of the profession in New York. His brilliant record as a 
student has been continued as an instructor. His departure would be 
a cause for much regret were it not regarded merely as a temporary 
absence for the purpose of increasing his experience in preparation 
for the resumption of his chosen career of law teaching. 

To take over the work in Commercial Law carried by Mr. Llewellyn, 
the services have been secured of another Yale graduate, Professor 
Herschel W. Arant of Lamar School of Law, Emory University, 
Atlanta. He received from Yale with high honors the degrees of 
B.A. in 1911, M.A. in 1912, and LL.B. in 1915. Mr. Arant has been 
Professor of Law and Secretary in the Lamar School since its organi- 
zation in 191 5. He has been granted a year's leave of absence in order 
to serve on the Yale Faculty for the coming year. His courses will be 
Bills and Notes, Persons, Sales, and Code Pleading. 

A few changes in the curriculum remain to be noted. Professor 
Morgan will give the course in Agency, and Professor Clark the course 
in Equity I and in Partnership. Judge Beach will give the course in 
Legal Ethics. 

Professor Taft has again been forced to ask a year's leave of 
absence to serve on the Canadian Government Commission to evaluate 
the Grand Trunk Railway, but will return to the School within the 
year. His course in Constitutional Law will be given by Professor 
Borchard. 

An important addition to the curriculum is a system of moot court 
clubs for the first-year men, to be worked out in connection with the 
Introductory Course under Professor Morgan. 

The spirit of cooperation in the School, led by the unity and enthu- 
siasm of its Faculty, leads the Journal to predict a great year in its 
history. 

RIPARIAN RIGHTS AND TIDE-FLOWED LANDS 

The recent case of Tiffany v. Town of Oyster Bay (1920,, App. 
Div.) 182 N. Y. Supp. 738, raises again the time-worn subject of the 
title to the foreshore and the riparian proprietor's rights therein. 
Throughout the United States various rules have been adopted to 
determine such oases until the common-law rule as it existed in Eng- 
land at the time of the settlement of the American colonies has been 
so distorted as to make it scarcely recognizable. 

In the principal case the plaintiff, who owned a large tract of land 
on Cold Spring Harbor, received from the State Commissioners of 
New York a grant of twenty-one acres of land under the waters of 
the bay, which he filled in and thereby raised the land so that the 
surface was above high water. The defendant town, claiming the 
lands so granted, had established, in a former action, 1 its title, under 

1 Tiffany v. Town of Oyster Bay (1913) 209 N. Y. 1, 102 N. E. 585. 
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a colonial patent from Governor Andros in 1677, and the invalidity 
of the plaintiff's grant from the state. Having refused the plaintiff's 
offer to restore the shore to its previous condition, the defendant 
proceeded to erect public bath-houses on the reclaimed land. The 
plaintiff brought this suit in equity asking for leave to restore the 
foreshore, and for an injunction to restrain the defendant from build- 
ing. The court granted the petition, holding that the title of the town 
to the locus in quo was subject to the public rights of navigation and 
to the right of access by riparian owners. 

"The town's rights were public in this estuary; such, for example, 
as ownership and regulation over oyster or other shell fish beds. . . . 2 
But, except for some aid to commerce, fishing, or navigation, I find no 
power to fill in the harbor, or to maintain parks or establish recreation 
grounds upon lands reclaimed from lands under the water of this 
harbor." 3 ". . . Lands in front of a riparian owner are not building 
sites, save for structures in aid of navigation; and no supervening 
right over any part of such place can be exercised or maintained to 
the prejudice of the riparian owner." 4 

In England the title to the soil under tidal waters is, by the common 
law, in the King. 5 In this soil the Crown has rights of two sorts: 

( 1 ) the jus privatum, which denotes a private proprietary right similar 
to that exercised by a holder of an estate in fee over his land; and 

(2) the jus publicum, which is a right exercised by the sovereign as 
a trustee on behalf of the public to secure to the people certain rights 
of navigation and fishing in the waters. The jus privatum, although 
the Crown may alienate it by grant in respect to any particular sec- 
tion of the shore, is always subject to the jus publicum, which is 
inalienable, and survives to the interest of the public no matter who 
possesses the jus privatum? A grant, from the sovereign, of land 
bounded by the sea passes title to the high-water mark only, and does 
not include the foreshore unless specifically mentioned. Where any 
riparian owner, without such express grant, undertakes to build over 
the high-water line, the Crown may declare such a structure a 
purpresture and have it abated. 7 

After the time of the American Revolution these rights of the 

'Rogers v. Jones (1828, N. Y. Sup. Ct.) 1 Wendell 237. 
* Putnam, J., in the principal case. 

1 Matter of City of Buffalo (1912) 206 N. Y. 319, 99 N. E. 850. 

5 Hale, De Jure Maris (17th Cent.) cap. 4, reprinted in Moore, History of the 
Foreshore, infra, note 6. Hall, Rights of the Crown in the Seashore (2d ed. 
1875) 2. 

"Moore, History of the Foreshore (3d ed. 1888) 638; Attorney General v. 
Par meter (1811, Exch.) 10 Price, 378. 

' See Shively v. Bowlby (1898) 152 U. S. 1, 13, 14 Sup. Ct. 548, 552. Gray, J., 
in a very concise statement of the English law, says, "By the law of England, 
also, every building or wharf erected, without license, below high-water mark, 
where the soil is the King's is a purpresture, and may, at the suit of the King, 
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Crown became vested in the several states or their grantees, 8 except 
where title to submerged lands had previously been granted to towns 
or individuals by royal grants, colonial charters, or patents, 9 subject 
only to the rights surrendered to the federal government by the Con- 
stitution of the United States. 10 It is generally acknowledged that 
the rules governing the rights of the state and of the riparian pro- 
prietors are to be determined by each state for itself according to its 
statutes, customs, and usages. 11 There seem to be two distinct theories 
which the courts have adopted in regard to land under public waters : 12 
(i) the so-called trust theory, by which the state is held to own the 
lands in fee, not in a proprietary capacity, but in trust for the public ; 13 
and (2) a theory by which the state occupies a position in respect to 
such submerged lands analogous to that of the Crown in England. 14 

either be demolished, or be seized and rented for his benefit, if it is not a nuisance 
to navigation." 

See also, a very clear analysis of the development of the English law by Prof. 
Everett Fraser, Title to the Soil Under Public Waters (1918) 2 Minn. L. Rev. 313, 
315. Prof. Fraser shows how the prima facie theory of the ownership by the 
Crown of the land under tidal waters is based on a presumption contrary to the 
facts. "The riparian owners in England had by actual possession or by actual 
grant from the Crown acquired title to the submerged lands of the Kingdom." 
One Digges in the reign of Elizabeth wrote a treatise claiming to prove the 
prima facie title of the Crown to the foreshore. This doctrine was adopted by 
the courts in the reign of Charles I. Attorney General v. Philpott, cited in 
Attorney General v. Richards (1795, Exch.) 2 Anstr. 607. See also Moore, 
op. cit., note 6, at p. 262. 

"Shivelyv. Bowlby, supra, note 7. The English common law of course applied 
in full in America until the Revolution. Angell, Tide Waters (2d ed. 1847) 36. 

' Brookhaven v. Smith (1907) 188 N. Y. 74, 80 N. E. 665; Tiffany v. Town of 
Oyster Bay, supra, note 1. 

10 Martin v. Waddell (1842, U. S.) 16 Pet. 367. The sovereign powers passed 
from the Crown to the Continental Congress and finally to the federal govern- 
ment after the adoption of the Constitution. At present the sovereign power is 
in the United States and not in any individual state. Logically then the jus 
privatum and the jus publicum of England should have passed to the federal 
government. This reasoning has not been followed. Courts uniformly hold 
these powers to be in the state, subject only to the right of the federal govern- 
ment to improve lands for navigation and commerce. Charles G. Stevenson, 
Title of Land under Water in New York ( 1914) 23 Yale Law Journal, 397. 

a Barney v. Keokuk (1876) 94 U. S. 324; State v. Korrer (1914) 127 Minn. 60, 
66, 148 N. W. 617, 619; Shively v. Bowlby, supra, note 7, at p. 49. 

12 See Note, Rights in the Foreshore (1909) 9 Col. L. Rev. 174. 

" McClennan v. Prentice (1893) 85 Wis. 427, 55 N. W. 764; Brookhaven v. 
Smith, supra, note 9. See also State v. Korrer, supra, note 11, at p. 78: "The 
decision of this court explicitly holds that the state owns the bed of this lake below 
low-water mark; 'not, however, in the sense of ordinary absolute proprietorship 
with the right of alienation, but in its sovereign capacity, for common public use, 
and in trust for the people of the state for the public purposes for which they are 
adapted.' " 

"Stevens v. Patterson, etc. Ry. (1870) 34 N. J. L. 532, 545; Eisenbach v. Hat- 
field (1891) 2 Wash. 236, 26 Pac. 539; Gould v. Ry. (1852) 6 N. Y. 522. For a 
modified construction of the common-law rule see Town of Orange v. Resnick 
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This is practically a modification of the common-law rule varying 
according to the customs of each individual state. 

The trust theory has arisen from a misconstruction of certain early 
decisions of the Supreme Court of the United States. 15 This doctrine 
has been severely criticized 16 on the ground that it ignores the jus 
privatum and disposes of the problem as if the jus publicum included 
all the rights of the sovereign in the land. 17 "That the state holds the 
subaqueous lands in trust with respect to the jus publicum is, for the 
present, assumed. That it holds them in trust with respect to the 
jus privatum is impossible, unless there may be an inalienable trust 
without a cestui que trust in esse or in posse. . . . It is submitted 
that the corporate state has both legal and beneficial interest in the 
jus privatum, with the power to use or alien it for any enjoyment not 
inconsistent with the public or riparian rights, that the trust theory 
only requires at the most these special rights to be preserved, and 
that its extension to include the jus privatum is unsound." 

The second theory, although following the basic principles of the 
English common-law doctrine, has progressed along different lines. 
Some courts flatly refuse to allow the riparian owner any rights what- 
ever in the foreshore beyond those possessed by the general public. 18 
Other courts are more liberal and recognize special rights in littoral 
owners arising from the situation of their upland. 19 

The rule in most states recognizes the high-water mark as the 
boundary of the estate of the riparian owner. 20 There is also very 
little disagreement as to the rights of the public: namely, the rights 
of navigation 21 and the right of fishery. 22 The confusion arises prin- 



(1920, Conn.) 109 Atl. 864. See also Tillinghast, Tide-Flowed Lands and 
Riparian Rights in the U. S. (1905) 18 Harv. L. Rev. 341, for a somewhat 
different classification. 

"Martin v. Waddell, supra, note 10; Pollard's Lessee v. Hagan (1845, U. S.) 
3 How. 212. 

10 Fraser, Title to Soil Under Public Waters— The Trust Theory, 2 Minn. L. 
Rev. (1918) 429, 436. See also Farnham, Waters (1904) ,172. 

17 See Fraser, op cit. 432. 

18 See Anders, C. J., in Eisenbach v. Hatfield, supra: "The result of our inves- 
tigation of the authorities leads us to the conclusion that riparian proprietors 
on the shore of the navigable waters of the state have no special or peculiar 
rights therein as an incident to their estate." 

18 Town of Orange v. Resnick, supra, note 14; Harlan and Hollingsworth v. 
Paschall (1882) 5 Del. Ch. 435; Norfolk City v. Cooke (1876, Va.) 27 Gratt. 430; 
Rumsey v. Ry. ,(1892) 133 N. Y. 79, 30 N. E., 654; Commonwealth v. Alger 
(1851, Mass.) 7 Cush. S3, 64. 

M Several states have adopted a contrary doctrine: Common-wealth v. Alger, 
supra, note 19;, Fulmer v. Williams (1898) 122 Pa. 191, 15 Atl. 726; Harlan and 
Hollingsworth v. Paschall, supra, note 19. See also by statute in Virginia Groner 
v. Foster (1897) 04 Va. 650, 657, 27 S. E. 493. 

21 See Angell,. Tide Waters (2d ed. 1847) ch. 4. 

* Id. ch. s- 
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cipally in the exercise by the state or its grantees of the jus privatum 
and in the construction to be given to the special rights, if any, of 
riparian proprietors. 

Under the English common law the riparian owner was "accorded 
no right in the absence of a license therefor, to build anything below 
high-water mark and 'has no rights higher than those of the General 
Public.' " 23 Without greatly altering its basic principles, the rule 
itself has been modified by more recent English decisions. 24 In the 
United States a few courts still enforce the strict common-law rule 
as it existed at the time of its adoption by the American colonies. 25 
The hardships instant to the application of such a rule under the 
changed conditions of modern times has been generally recognized, 
and, both by court action and, in some cases, by legislation, riparian 
owners have been accorded a right of access to the water. 26 This 
right is generally broad enough to include the privilege of erecting 
wharves, and is subject only to the paramount rights of the public. 27 
This appears to be a movement in the right direction. The principal 
change in the common-law rule seems to be the subjection of the jus 
privatum to a riparian right of access in addition to the jus publicum. 
In extending the rights of the riparian owner in this way, the courts 
are not altering the frame-work of the old common-law doctrine. 
As long as the title to the submerged lands is in the state, the jus 
privatum remains, although somewhat modified. The proprietary 
rights of the state in the foreshore and in subaqueous lands still exist 
and should include everything not inconsistent with the riparian 
owner's rights and the jus publicum. 

"LOCUS REGIT ACTUM" AND THE FRENCH LAW OF WILLS 

The continental rules of the conflict of laws applicable to wills 
differ profoundly from those of Anglo-American law. In conse 1 
quence of the Roman doctrine of universal succession, upon which the 
modern continental, law of testamentary and intestate succession is 
based, the estate as a whole passes to the heirs irrespective of the 
character of the property as real or personal. The conception of the 
right of succession as one in universum jus has profoundly affected 
the rules of the conflict of laws. As the heir is deemed in legal theory 
to continue the personality of the decedent it is felt that the devolu- 

23 Gray, J., in Brookhaven v. Smith, supra, note 9. 

"Lyons v. Fishmongers Co. (1876) L. R. 1 A. C. 662; Buccleuch v. Metro- 
politan Board of Works (1872) L. R. 5 H. L. 418. 

25 Eisenbach v. Hatfield, supra, note 14. 

M Farnham, op. cit., note 16, sees. 62-75. 

27 Farist Steel Co: v. Bridgeport (1891) 60 Conn. 278, 22 Atl. 561; Revell v. 
People (1899) 177 111. 468, 52 N. E. 1052; Miller v. Commissioners of Lincoln 
Park (1917) 278 111. 400, 116 N. E. 178; Barnes v. Midland Ry. (1908) 193 
N. Y. 378, 85 N. E. 1093. See also note, 40 L. R. A. 593. 



